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Update on Federal Court Challenge to President’s Executive Action on 
Immigration 

As previously reported, on February 16, a federal district court judge in Texas 
ordered a halt, or temporary injunction, to President Obama’s executive actions on 
immigration. Judge Andrew Hanen sided with Texas and 25 other states that filed a 
lawsuit opposing initiatives that would offer protection from deportation (and work 
permits) to as many as five million undocumented immigrants. Shortly afterwards, 
Judge Hanen also denied the Department of Justice’s (DOJ) motion to stay the 
temporary injunction. The parties are now in the discovery phase of the lawsuit, 
which is expected to conclude by May 8. At that time, Judge Hanen will consider 
the parties’ requests and issue an appropriate order as soon as practicable. 
 
However, in March, Judge Hanen stated that because of the seriousness of the 
matters before the court, he would not rule on any other pending motions “until it is 
clear that these matters, if true, do not impact the pending matters or any rulings 
previously made by this Court," thus paving the way for DOJ to appeal to the U.S. 
Court of Appeals for the Fifth Circuit. In mid-March, DOJ filed an emergency motion 
for a stay pending appeal with the Fifth Circuit, requesting that that court stay the 
lower court’s nationwide preliminary injunction in its entirety or, at minimum, stay it 
with respect to implementation in states other than Texas, or states that are not 
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parties to the suit. The court of appeals set a hearing date of April 17 on whether 
the temporary hold on President Obama’s immigration executive actions should be 
lifted.  
 
As the litigation proceeds, a myriad of stakeholders and interest groups have 
weighed in as friends of the court (“amici”). In support of the federal government’s 
bid to reverse the injunction, the mayors of New York, Los Angeles, and over 70 
other cities and counties, 100+ immigration law professors, and 15 states plus the 
District of Columbia, as well as 181 members of Congress all filed amicus briefs 
with the Fifth Circuit. Twenty-six states urged the Fifth Circuit not to lift Judge 
Hanen's injunction. 
 
Meanwhile, a recent decision in Mississippi case rejected a similar challenge to the 
President’s authority and may portend what the court will rule in Texas v. US.  
 
Reuters reported: 

 
A U.S. appeals court . . . rejected a challenge to President Barack Obama’s 
2012 executive action granting deportation relief to immigrants brought to 
the United States illegally as children, upholding a lower court’s earlier 
ruling. 
 
A panel of the New Orleans-based 5th U.S. Circuit Court of Appeals found 
that the plaintiffs in the case — the state of Mississippi and a group of 
Immigration and Customs Enforcement officers upset by White House 
directives — had not shown they had been sufficiently harmed by the rule 
to keep the case alive. 
 
“We conclude that neither the agents nor the state of Mississippi has 
demonstrated the concrete and particularized injury required to give them 
standing to maintain this suit,” the decision stated. 

 
While it is possible that the Fifth Circuit will distinguish the Texas case from the 
case in Mississippi, this decision is good news for the Administration and the five 
million individuals expected to be eligible for benefits under the executive action.  
 
And, in another positive development for the Administration and the legality of the 
President’s executive action, the Supreme Court in March reversed a court of 
appeals judgment by 9-0, finding that federal agencies do not need to use the 
Administrative Procedure Act’s (APA) notice and comment procedures when 
changing their interpretation of their own rules. The Texas lawsuit also argued that 
the executive action violated the APA on these same grounds. Not so, said the 
Supreme Court.  
 
Stay tuned. 
 

http://www.reuters.com/article/2015/04/07/us-usa-immigration-mississippi-idUSKBN0MY1ZR20150407
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Certain H-4 Spouses Can Apply for Work Authorization Starting May 26 
 
A new rule goes into effect on May 26, 2015, that will permit H-4 spouses of certain 
H-1B employees to apply for an Employment Authorization Document (EAD). 
Currently, H-4 spouses are not permitted to work. Under the new rule, in order to 
obtain work authorization, the H-4 spouse must establish one of two requirements: 
(1) that the H-1B worker is the beneficiary of an approved Form I-140, Immigrant 
Petition for Alien Worker; or (2) that the H-1B worker has an approved H-1B 
extension of stay because he or she is the beneficiary of a permanent labor 
certification application or an employment-based immigrant petition that was filed at 
least 365 days prior to reaching the end of the sixth year of H-1B status. The H-4 
spouse’s work authorization will coincide with the duration of time given to the H-1B 
worker. It is expected that the rule will help alleviate the long wait H-4 spouses must 
endure before securing work authorization through their H-1B worker spouse’s 
application for permanent residency. The government’s plan to finalize this rule was 
announced by President Obama in the context of his November 2014 Executive 
Action on Immigration. 
 
Back to top 
 
 
Update on FY2016 H-1B Cap-Subject Processing 
 
On April 13, USCIS advised the public that it used a computer-generated random 
selection process, or lottery, to select petitions to meet the FY2016 cap.  USCIS 
also announced that it received nearly 233,000 H-1B petitions during the filing 
period. (Last year, 172,000 H-1B petitioners were received.) What was the process 
and what happens next? 
 
Before running the lottery, USCIS must complete initial intake for all filings received 
during the filing period. This means USCIS assigned temporary numbers to all of 
the cases that were properly received at its two USCIS service centers; those 
numbers were then used in two lotteries, one for advanced degree cases and the 
second for regular cap cases. Advanced degree cases were segregated, and 
composed an initial lottery for 20,000 advanced degree visa slots. Advanced 
degree petitions not selected in that initial lottery were then grouped with the 
second lottery held shortly afterwards for the 65,000 regular cap visa slots. 
 
USCIS will now begin notifying petitioners of selection in the form of a receipt 
notice. First, petitioners will receive advanced degree cap receipts. Shortly 
afterwards, regular cap case receipts will be mailed.  We can expect USCIS to take 
about a month to announce that all of the receipts have been mailed. However, 
petitioners cannot confirm selection or rejection until a receipt is received or the H-
1B package is returned. How USCIS determines how many cases to accept for 

http://www.uscis.gov/immigrationaction
http://www.uscis.gov/immigrationaction
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adjudication has been a matter of some controversy. Apparently, USCIS 
determines that number based on its estimate on the number of applications it will 
likely deny.  
 
Then adjudication begins. USCIS has already announced that it will begin 
adjudication of premium processed cases no later than May 11, 2015. Last year, 
regular processed cases were adjudicated anywhere from two to five months after 
filing. 
 
Back to top 
 
 
USCIS Issues Policy Memo on L-1B “Specialized Knowledge” Workers 
 
USCIS has released its long-awaited guidance on the L-1B “specialized knowledge” 
visa category, intended to provide clarification on how L-1B employer-petitioners 
may demonstrate that an employee possesses specialized knowledge. The L-1B 
visa category is one of few tools available to multinational companies to transfer 
staff with specialized knowledge from one company office to another related office. 
The memo also provides greater clarity regarding off-site employment. Issued as a 
draft, the agency will accept comments through early May and the final version will 
go into effect at the end of August, 2015. Since 2012, USCIS has pledged to issue 
this memo, a pledge President Obama repeated in November 2014. 
 
As background, in 1970, Congress created the L-1 visa program after concluding 
that immigration laws at the time unduly restricted the transfer and development of 
foreign personnel vital to the interests of U.S. businesses. Congress designed the 
L-1 classification to enable employers to more effectively transfer such personnel 
within their organizations. The L-1A classification would be used for executives and 
managers, and L-1B for personnel with “specialized knowledge.” While the 
legislative history indicates that Congress intended for the class of eligible persons 
to be narrowly drawn, Congress also anticipated that the L petition process would 
be administered in an efficient way to facilitate qualifying personnel transfers for 
U.S. businesses. However, the 1970 Act did not define “specialized knowledge.” 
The regulations did, defining specialized knowledge in terms of “special” or 
“advanced” knowledge. But they provided little further guidance. Over time, 
interpretation of these terms developed through a series of agency memoranda and 
precedent decisions, which generally imposed new and increasingly restrictive 
requirements. In addition to increased rigidity, uneven, inconsistent adjudication of 
L-1B visa petitions over the last several years resulted in skyrocketing denial rates 
(see below), and U.S. employers witnessed a negative impact on their ability to 
increase jobs, innovation and production in the United States and compete globally. 
It is against this backdrop that USCIS released this guidance. 
 
The new draft policy memo reiterates and expands on many of the principles in 
previous memos. However, the fifteen-page memo further explains what special 
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knowledge and advance knowledge mean by adding language to regulatory text 
and providing a detail discussion and list of factors that USCIS may consider when 
determining that the beneficiary’s knowledge is specialized.  Guiding principles 
include: (1) knowledge will not be generally considered specialized if it can be 
easily imparted from one person to another (economic cost however would be 
considered); (2) specialized knowledge need not be proprietary or unique to the 
petitioning organization; (3) testing the U.S. labor market is not required; (4) special 
or advanced knowledge need not be narrowly held within the petitioning 
organization; (5) the beneficiary need not be of a certain rank or salary compared to 
his or her peers within the organization or the particular industry; and (6) eligibility 
for another nonimmigrant classification does not render the beneficiary ineligible for 
L-1B visa status.   
 
With respect to off-site employment, the memo reiterates that the beneficiary must 
be controlled and supervised principally by the petitioning organization but provides 
latitude in how to demonstrate such control and supervision.  
 
Significantly, the memo states that USCIS officers should give deference to 
USCIS’s prior approval of an L-1B petition, and should reexamine a finding of L-1B 
eligibility only where a material error was made in the previous approval; where 
there has been a substantial change in circumstances since that approval; or where 
there is new material information that adversely impacts the petitioner’s or 
beneficiary’s eligibility. This is huge: according to  latest statistics, USCIS denies L-
1B extension petitions at a higher rate (41 percent in FY 2014) than initial 
applications (32 percent). 
 
Indeed, recent denial rates for L-1Bs have been staggering.  Based on recently 
released data from USCIS, the National Foundation for American Policy found that 
the denial rate for L-1B petitions increased to an historic high of 35% in FY2014, up 
from a denial rate of 6% in FY2006 and 34% in FY2013. (The denial rate for L-1B 
petitions for Indian employees is 56 percent for FY 2012 through FY 2014, 
compared to an average denial rate of 13 percent for all others.) The report also 
found that the number of applications received by USCIS dropped by 23 percent 
between FY 2012 and FY 2014, further demonstrating that denials have 
discouraged U.S. employers from transferring individuals into the United States.  
 
In releasing its memo, USCIS states that it seeks to serve the purpose of the L-1B 
program and to recognize the fluid dynamics of the business world in which 
petitioning organizations operate. The key, of course, will be a more seamless, 
straightforward, and consistent adjudication system for L-1B visas. Training USCIS 
adjudicators on the guidance laid out in the memo will be critical to making a real 
difference in how petitions are evaluated and whether common sense adjudication 
will prevail.  
 
Back to top 
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New Versions of Common Immigration Forms — G-28 and I-129 — Go Into 
Effect; Other New Forms Also Released  
 
USCIS has released a couple of new forms that are commonly used in the filing of 
immigration cases. Specifically, a new Form G-28, Notice of Entry of Appearance 
as Attorney or Accredited Representative, and Form I-129, Petition for 
Nonimmigrant Worker. The new G-28, containing an edition date of 3/5/2015, must 
be used in attorney-represented cases for filings received by USCIS on May 18, 
2015 (just extended from April 13, as we go to press) and thereafter; the new I-129, 
containing an edition date of 10/23/14, is required for all filings received by USCIS 
on May 1, 2015, and thereafter.  
 
USCIS also recently updated Form I-600 and Form I-600A, Petition to Classify 
Orphan as an Immediate Relative and Application for Advance Processing of an 
Orphan Petition, respectively. Petitioners must use the new versions of the forms 
after March 23, 2015; however, consular posts may continue to process previous 
version of the forms that were filed on or prior to March 23, 2015. 
 
Another new edition of a form of interest, Form I-407, Record of Abandonment of 
Lawful Permanent Resident Status, went into effect on March 26, 2015. Often filed 
abroad at U.S. consular posts, the State Department advised that posts will not 
accept prior versions of the form. 
 
Back to top 
  
 
Two Million People Deported Since President Obama Took Office 
 
In October 2014, the Pew Research Center analyzed recently released DHS data 
and reported that the Obama Administration deported a record 438,400 
unauthorized immigrants in fiscal year 2013, continuing a streak of stepped up 
enforcement that resulted in more than 2 million deportations since Obama took 
office. While this rate is the highest of any administration, some claim that President 
Obama is deporting fewer people and is failing to enforce immigration law. Here’s 
one explanation of the numbers. 
 
There are two key deportation statistics: First are returns, individuals apprehended 
by Customs and Border Protection (CBP) or Immigration and Customs Enforcement 
(ICE) who are then returned to their country without a formal “removal” on their 
record. Second are formal “removals,” which carry more severe consequences 
(barring the person from returning to the United States for five or more years). In 
the past decade, the use of returns has dropped significantly, while removals have 
steadily risen, and are at a historic high mark. One reason for the drop in returns is 
the decrease in illegal immigration since the recession, which resulted in an almost 
70 percent decline in the total number of border apprehensions since 2005. In other 
words, the pool of undocumented immigrants that DHS encounters is smaller and 
the agency can deport fewer people. Another change is that the agency made a 

http://www.uscis.gov/g-28
http://www.uscis.gov/i-129
http://www.uscis.gov/i-600
http://www.uscis.gov/i-600a
http://www.uscis.gov/i-407
http://www.pewresearch.org/fact-tank/2014/10/02/u-s-deportations-of-immigrants-reach-record-high-in-2013/
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policy change, shifting from the use of returns to formal removals beginning in 
2005, which also reflects tougher and more punitive position. Further reflecting a 
tougher policy on deportation, DHS has begun aggressively using summary 
removal processes, a process that bypasses the immigration courts and affords the 
applicant little to no due process. In 2013, 83 percent of all removals, or 363,000 
immigrants, were accomplished by summary procedures. 
 
Back to top 
 

DOS Conducts Site Visits for J-1 Host Organizations 

The Department of State’s (DOS) Office of Private Sector Exchange Administration 
announced that it began performing site visits to J-1 intern and trainee host 
organizations in February 2015. Last spring, DOS performed similar visits, which 
were aimed at gathering information and observing the program. Participating 
organizations will not be given advance notice to prepare for the visits. 

Back to top 
 

L-1 Checklist Now Used at U.S.-Canada Ports of Entry  

In late 2014, U.S. Customs and Border Protection (CBP) began using an L-1 
checklist at U.S.-Canada ports of entry (POE), similar to the TN checklist deployed 
by the agency earlier in the year. Canadians who seek L-1 adjudications at the 
U.S.-Canada border and who are refused entry will now be given L-1 deficiency 
checklists that specifically indicate the reason why the petition was lacking required 
evidence. The purpose of the checklist is to better inform applicants of the 
deficiencies in their petitions so that they can return to the same POE to 
successfully re-apply with the appropriate documents. At the same time, the 
checklist is intended to assist the re-adjudicating CBP officer in simplifying their 
review of the petition, by focusing on the areas which were previously found 
deficient. For now, the checklist will be in use only at U.S.-Canada POE where 
NAFTA adjudications are commonplace. 

Back to top 
 
 
News in Brief  
 
The following additional items may be of interest to our readers: 
 
Yemeni Cases Transferred to Egypt: The National Visa Center (NVC) advises 
that Yemeni immigrant visa cases that were previously scheduled for interviews at 
Sana’a, as well as cases that were documentarily qualified and have nonexpired 
documents, will be the first cases transferred to the U.S. Embassy in Cairo, Egypt. 
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The Consulate in Sana’a was closed due to recent events in Yemen. The NVC 
advises, however, that due to the passage of time, many documentarily qualified 
cases now have expired documents and those documents will need to be updated 
before a new appointment is scheduled. Specific instructions will be sent to such 
applicants within the coming weeks. The NVC also advises that applicants can 
request that their case be put on hold until the U.S. Embassy in Sana’a resumes 
operations, but no estimates can be provided as to when that might occur. 
 
Green Card Receipt After Consular Processed Immigrant Visa: USCIS advises 
that a foreign national who obtained an immigrant visa at a consular post should 
receive his or her green card about 45 days after entry in the United States, 
presuming that the $165 fee has been paid. If the card is not received after 45 
calendar days, individuals are advised to inquire with USCIS at the 1-800-375-
5283. 
 
Central Americans Continued to Be Detained:  While faded from the news, 
mothers and their children from Central America who crossed the border to escape 
violence in their home countries continue to be detained in federal detention centers 
in remote locations. National and regional organizations continue to press the 
Administration and President Obama to revisit and discontinue family detention for 
these individuals.  
 
Back to top 
 
 
 




